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I. IDENTITY AND INTEREST OF AMICUS 

The Washington Defense Trial Lawyers Association 

(WDTL), established in 1962, includes more than 750 

Washington attorneys engaged in civil defense litigation and 

trial work. The WDTL serves our members through education, 

recognition, collegiality, professional development and 

advocacy.  The WDTL represents its members through amicus 

curiae submissions in cases that present issues of statewide 

concern to Washington civil defense attorneys and their clients.  

The petition in this case implicates applicable concerns for the 

WDTL, whose members have an interest in the preservation, 

clarity, and predictability of long-established common law 

principles of premises liability, which are greatly impacted by 

the Court of Appeals’ decision. 

II. ARGUMENT 

Respondent Fred Meyer’s Petition outlines the evidence 

and summarizes the legal elements of premises liability and the 

evolution of the Pimentel exception. The WDTL adds its voice 
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to the Respondent’s reasoning for why the Court of Appeals’ 

decision is incorrect and out of step with Wiltse, Mucsi, and the 

Pimentel exception post-Johnson. WDTL also writes to address 

the public interest component of RAP 13.4(b)(4), and renew 

concerns raised previously in Johnson. Left standing, the Court 

of Appeals’ decision would dramatically increase the scope of 

liability for brick-and-mortar retailers. Requiring plaintiffs to 

prove a connection between the specific business operations 

and the hazard has been a central imperative of the Pimentel 

exception from its inception. When the exception was 

broadened beyond the self-service context plaintiffs were not 

absolved of their burden to present substantial evidence in 

support of this nexus before invoking the exception. Yet, that is 

what the Court of Appeals has concluded.  

Surprisingly, Appellant’s Answer incorrectly assumes 

this Court reviews instructions drafted by the Washington 

Pattern Instruction (“WPI”) Committee outside the context of a 

specific case. WDTL encourages the Court to take this 
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opportunity to clarify that the Court is not directly involved in, 

nor does it review or approve of the WPI Committee’s work 

before publication, the Committee is not a rule-making or law-

making body, and the Committee’s work—while a uniquely 

helpful resource—is not “the law.”   

A. Division Two’s decision misreads this Court’s 

decisions in Wiltse, Mucsi, and Johnson. 

As a general rule, a plaintiff in a premises liability case 

must show that the proprietor had actual or constructive notice 

of an unsafe condition on the premises before it can be held 

liable. The Court created what began as a narrow exception to 

that notice requirement, in Pimentel v. Roundup Co., 100 

Wn.2d 39, 666 P.2d 888 (1983): 

[T]he unsafe condition must either be caused by 

the proprietor or his employees, or the proprietor 

must have actual or constructive notice of the 

unsafe condition. Such notice need not be shown, 

however, when the nature of the proprietor’s 

business and his methods of operation are such 

that the existence of unsafe conditions on the 

premises is reasonably foreseeable.  
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Id., at 49 (emphasis added). The Pimentel exception has since 

broadened. Johnson v. Liquor & Cannabis Bd., 197 Wn.2d 605, 

618, 486 P.3d 125 (2021) (“[t]he self-service requirement of the 

exception no longer applies.”) 

But, as this Court recognized in Johnson, while 

application of the exception may have broadened, the 

underlying mechanism for its application has not changed. The 

Pimentel exception only applies where a plaintiff has otherwise 

carried its burden to prove a connection linking the nature of 

the defendant’s business or its mode of operation to the unsafe 

condition, to make the risk posed by that condition reasonably 

foreseeable. See id., at 614 (citing Wiltse v. Albertson's Inc., 

116 Wn.2d 452, 461, 805 P.2d 793 (1991) (“[T]he rule should 

be limited to specific unsafe conditions that are continuous or 

foreseeably inherent in the nature of the business or mode of 

operation.”); and id. at 617 (quoting Mucsi v. Graoch 

Associates Ltd. Partnership No. 12, 144 Wn.2d 847, 863, 31 

P.3d 684 (2001) (“There must be evidence of actual or 
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constructive notice or foreseeability, and a reasonable time to 

alleviate the situation. [citation omitted] Mucsi has presented 

sufficient evidence…”)).  

Proof of a nexus was fundamental to this Court’s analysis 

in Johnson, and its harmony with the preexisting law 

exemplified by Wiltse and Mucsi: 

Mucsi invoked this [Pimentel] rule again when 

issuing instructions as to what the trial court was to 

consider on remand:  

 

There must be evidence of actual or 

constructive notice or foreseeability, and a 

reasonable time to alleviate the situation. 

[Citation omitted.] Mucsi has presented 

sufficient evidence, and when all inferences 

are viewed most favorably to him, the case 

must be submitted to the jury. 

 

Johnson, 197 Wn.2d at 617 (emphasis added).  

The fundamental error in the Court of Appeals’ 

conclusion is that it elevates the Pimentel exception to supplant 

the otherwise applicable notice requirement, even when plaintiff 

has not supplied sufficient evidence of foreseeability to invoke 

it.  This case is plainly distinguishable from Mucsi. There the 
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plaintiff had presented evidence to support the Pimentel 

exception; here the plaintiff did not. Division Two’s decision 

erroneously absolves plaintiff of that burden of proof, running 

afoul of Mucsi and Johnson. 

Similarly, in Wiltse this Court found the reasonable 

foreseeability exception inapplicable because the unsafe 

condition—water from a leaking roof—was not inherent in a 

store’s mode of operation. Wiltse, 116 Wn.2d at 461. This 

Court “reasoned that [b]ecause Pimentel is a limited rule for 

self-service operations, not a per se rule, the rule should be 

limited to specific unsafe conditions that are continuous or 

foreseeably inherent in the nature of the business or mode of 

operation. Risk of water dripping from a leaky roof is not 

inherent in a store's mode of operation.” Johnson, 197 Wn.2d at 

614 (citing Wiltse, 116 Wn.2d at 461). The present case closely 

resembles Wiltse. There, as here, a plaintiff invoking Pimentel 

must prove that the “specific unsafe conditions” at issue “are 
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continuous or foreseeably inherent in the nature of the business 

or mode of operation.” Id. 

Johnson preserved and underscored this requirement: 

Our precedent has made the exception from 

Pimentel into a general rule that an invitee may 

prove notice with evidence that the “nature of the 

proprietor's business and his methods of operation 

are such that the existence of unsafe conditions on 

the premises is reasonably foreseeable.” 100 

Wn.2d at 49, 666 P.2d 888. 

 

Id., 197 Wn.2d at 618 (emphasis added). The expansion of 

Pimentel didn’t eliminate the plaintiff/invitee’s burden of proof. 

Division Two’s holding, however, erroneously absolves 

premises liability plaintiffs of their burden to prove actual or 

constructive notice, or alternatively, to provide evidence of a 

link between the nature/method of the business operation and 

the unsafe condition as the predicate to a reasonable 

foreseeability instruction. The Court should grant review to 

correct this error. 
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B. Division Two’s decision erroneously restructures 

premises liability law, significantly impacting brick-

and-mortar retailers and the public interest. 

Plaintiff argues that “an appellate decision that simply 

follows this Court’s most recent precedent holds no substantial 

public interest.” Answer, p. 17. Yet, Plaintiff suggests the 

decision here requires permanent change to the pattern jury 

instructions, ironically highlighting the public interest in, and 

the need for this Court to grant review and clarify, the state of 

the law surrounding the Pimentel exception.  

In Johnson, this Court considered arguments from the 

State and the WDTL that expansion of Pimentel beyond self-

service stores raised the specter of vastly increased retailer 

liability. Wn.2d at 618. This Court reasoned: 

[t]his fear is unwarranted. Removing the self-

service requirement does not obviate the need to 

prove the existence of the unreasonably dangerous 

condition itself. … Proof of a dangerous condition 

remains an element of a premises liability claim. 

See Mucsi, 144 Wash.2d at 859, 31 P.3d 684 

(showing that a specific condition must exist even 

when “the unsafe condition was reasonably 

foreseeable” (emphasis added)) [citation omitted]. 

No case of ours invoking the reasonable 
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foreseeability exception has suggested otherwise, 

and we do not do so today. 

 

Id. 

In short, this Court was satisfied that the expansion of 

Pimentel had not dramatically increased retailer liability, 

primarily because Pimentel remained an exception, only 

absolving plaintiffs of the notice requirement in those cases 

where plaintiff produced substantial evidence of “specific 

unsafe conditions that are continuous or foreseeably inherent in 

the nature of the business or mode of operation.” Id, 197 Wn.2d 

at 614. 

The concerns WDTL raised in Johnson are resurfaced 

and made manifest by Division Two’s erroneous conclusion 

that a plaintiff is entitled to rely on the Pimentel exception, even 

when he or she has not presented substantial evidence of the 

required nexus. That is not the law as laid down in Wiltse, 

Mucsi, and Johnson. The reasonable foreseeability exception to 

the notice requirement obliges a plaintiff to establish a nexus 
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between the dangerous condition and the nature of the business 

or its mode of operation. This is a vital plank of business-

owners’ longstanding reliance on existent premises liability 

law. Division Two’s decision eliminates this requirement, 

allowing a plaintiff to get an instruction on reasonable 

foreseeability in any case, even one where no evidence was 

presented linking the nature of the business or its operations to 

the unsafe condition at issue. This Court suggested in Johnson 

that there was no need for the State and WDTL’s fears of 

expanded liability because of the safeguards that remained in 

place—but the decision below in Moore obliterates those 

safeguards. 

The evidence here is that the incident occurred in a “dry 

aisle.”  Moore, 532 P.3d at 167. Liquid on the floor of a dry 

aisle cannot be linked to the nature of the business or its 

operations. Indeed, it was entirely possible the hazard was 

created by another customer who, without the proprietor’s 

knowledge, may have spilled liquid shortly before the incident. 
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Id. This Court has held those facts are not sufficient to impose 

liability or invoke the Pimentel exception. Wiltse, 116 Wn.2d at 

461–62 (“If a customer had knocked over merchandise in the 

aisle and the next customer had immediately tripped over that 

merchandise, certainly the store owner should not be 

responsible without being placed on notice of the hazard.”) By 

erroneously relieving plaintiff of her burden of proof, this is 

precisely what the Court of Appeals’ decision accomplishes. 

The far-reaching impact of this ruling is not hard to 

envision. Consider a retailer that sells only “dry” goods like 

clothing or books. A floor in such a store could become wet for 

reasons unrelated to the nature of its business or operation—a 

recent spill from another customer, or a leaking roof or pipe. 

Allowing the issue of foreseeability to go to the jury in the 

absence of proof linking the hazard to the nature of the business 

or its operations, in essence forces such a business owner to 

follow all customers around or install cameras for continuous 

surveillance by a dedicated security team. Where the law still 
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reasonably requires notice, it would be inconsistent with past 

precedent, unfair and potentially quite expensive for brick-and-

mortar establishments to make themselves instantly aware of 

hazards that do not foreseeably result from the nature of their 

business or operation.  

Review should also be granted to emphatically dispel the 

notion advanced in the Answer that the WPI Committee has the 

authority to make laws or regulations. It is central to the work 

of the WPI Committee that it is not a law making or rule 

making body, and that its work product, the Washington Pattern 

Jury Instructions, though intended to be a helpful tool, is not 

legally binding.  

Plaintiff suggests this Court will review a proposed 

change to the WPI on premises liability after the WPI 

Committee modifies it, attaching as an addendum an e-mail 

from a member of the WPI Committee indicating that it 

anticipates making changes to the pattern instruction. Plaintiff 

argues the Court should follow that (incorrectly summarized) 
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Committee process rather than grant review to address the issue 

in an actual case.1 She argues it is “more efficient” to let the 

WPI Committee address the issue in the first instance, after 

which she asserts this Court can “(and likely will)” amend the 

WPI. She contends that “simply approving a proper correction 

is the most efficient and effective way to clarify the law.” Id. at 

18. These assertions are incorrect and misleading.   

“Our pattern instructions are drafted and approved by a 

committee that includes judges, law professors, and practicing 

attorneys.” State v. Bennett, 161 Wn.2d 303, 307, 165 P.3d 

1241 (2007). The WPI Committee does not make or interpret 

the law. “The [WPI] are not authoritative primary sources of the 

law and are not binding on trial courts.” Univ. of Washington v. 

Gov't Emps. Ins. Co., 200 Wn. App. 455, 475, 404 P.3d 559 

(2017) (internal quotes and citation omitted). This Court only 

 

1 See Answer at 2, Issue 3 (“…this Court can (and likely will) 

amend the WPIC through its usual process for making such changes:  the 

Pattern Jury Instruction Committee”); pp. 17-18 (“no substantial public 

interest…where this Court can (and likely will) amend the Pattern 

Instruction in due course”). 
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addresses instructions in the context of the cases it reviews. It 

should grant review to do that here. That is the quickest route to 

clarifying the law.  

The Preface for Volume 6 of the Washington Practice 

Series on civil jury instructions lays out how the WPI 

Committee is set up, who is on it, what it does, and what this 

Court does and does not do. 6 Washington Practice, 

“Washington Pattern Jury Instructions – Civil,” ix – x (7th Ed. 

2019) (App. A). The Committee itself is comprised of volunteer 

judges and lawyers who are nominated by specified interested 

organizations and appointed by the Court. The Committee 

researches and writes the pattern instructions and their 

commentaries. But the Court does not review or edit the 

Committee’s work, nor does it sign-off on, or “approve” the 

Committee’s work before publication. In an apparent effort to 

foreclose confusion over the Court’s role and the authority of 

published pattern instructions, the last sentence of the Preface 

reads: 



 

15 

While often commending the WPI Committee’s 

work to the bench and bar, the Court does not 

review the instructions in advance of its case-by-

case consideration of them.   

 

Id.  

 The Court does not do what the Answer claims it does – 

it doesn’t review or “approve” WPIC instructions in advance. If 

WPIs were approved in advance by the Court as plaintiff 

believes, trial courts would have to follow them as controlling 

law. But this is not the case: “Just because an instruction is 

approved by the [WPI] Committee does not necessarily mean 

that it is approved by” the Court. Bennett, 161 Wn.2d at 307.  

The argument about the WPI review process advanced in 

the Answer should be addressed and rejected. 

III. CONCLUSION 

This Court should grant review because the Court of 

Appeals’ decision conflicts with this Court’s clear precedent on 

the Pimentel exception, and because the resulting decision 

significantly impacts the public interest. 
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This document contains 2,464 words, excluding the parts 

of the document exempted from the word count by RAP 18.17. 

RESPECTFULLY SUBMITTED this 18th day of 

October, 2023. 

NICOLL BLACK & FEIG 

 

 

By:/s/ Christopher W. Nicoll  

/s/ Noah S. Jaffe  

Christopher W. Nicoll, WSBA # 20771 

Noah S. Jaffe, WSBA #43454  

Attorneys for Amicus Washington 

Defense Trial Lawyers  
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